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PREFACE

This Thematic Report' was prepared at the request of the Commission Services (DG
Enlargement). The Kick-off meeting was held on 10 December 2004.

In compiling the Report, ECOTEC drew on Interim Evaluation Reports, documentation of the
Commission Services and other background information.

In addition, interviews were conducted in Brussels with the Commission Services and with the
authorities in 5 Phare countries: in the current Candidate Countries, Bulgaria and Romania; and
in the New Member States, the Czech Republic, Lithuania and Poland.

1 The author of this Thematic Report is Ecotec Deputy Project Director, Richard Thomas. Expert advice and inputs to the
report were provided by short term technical expert Richard Moody and specialist legal advisor Dr Rose D’Sa. The report
has been reviewed by Roger Howarth at ECOTEC-Phare Central Office.
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EXECUTIVE SUMMARY

Scope and objectives of the report

This report’s key objectives are to evaluate the contribution which the Phare programme has
made to the legal alignment, implementation and enforcement of the Justice & Home Affairs
acquis in the New Member States and in the two remaining Phare beneficiary candidate
countries, Bulgaria and Romania, and to identify lessons learned, draw conclusions and make
recommendations relevant to the planning and management of Phare programming in Bulgaria
and Romania and to support to other present and future candidates.

Key Evaluation Findings

Finding 1: The Justice and Home Affairs sector is complex and under active development:
both current candidates and new member states have found it difficult to master. It is not a
simple matter for candidates to determine what the acquis is in the area of Justice and Home
Affairs. As Justice and Home Affairs has been the subject of such highly dynamic
development, candidates have been faced with a ‘moving target’ in this very active and
demanding sector. Moreover, the requirement to adopt, not only Justice and Home Affairs law,
but also adequate standards of administrative, judicial and executive policy and practice, are
particularly extensive in this sector. For all these reasons, mastering the requirements of
membership is a daunting task for candidate countries and they found it difficult. Indeed the
process continues post-accession, supported by Phare and the Transition Facility. Given the
systems from which they have emerged, Justice and Home Affairs absorption was not just a
technical exercise for candidate countries, but more on the scale of a fundamental ‘reform’ or
‘development’ exercise. This implies a particular need for comprehensive and well-phased
support strategies in the pre-accession period.

Finding 2: Phare support strategies did not adequately address the candidates’ total
obligations in relation to Justice and Home Affairs or provide adequate guidance.

Despite the complexity of the Justice and Home Affairs sector, and the scale of the candidates’
difficulty with it, the sector was not treated differently from any of the other acquis sectors, and
no special guidance was provided. Phare support strategy documents also did not single out
the Justice and Home Affairs acquis for any special mention, or imply that any differentiated
approach was required with regard to alignment or effective implementation. Phare provided
no special guidance on the sector to help candidates aspire to the area of freedom, security and
justice in a holistic way. Strategies came into play as programming tools only in 2002/2003,
which was very late in the pre-accession process. Consequently, the first four or five years’
programming was undertaken without a real strategic vision, based on ad hoc perceptions of
immediate needs.

The Commission’s approach to candidate countries maintained a clear distinction between
activities needed to enable the Justice and Home Affairs acquis to be implemented and
enforced and those needed to build adequate public administrative and judicial capacity under
the Political Criteria. The majority of Phare support projects addressed a mixture of Justice
and Home Affairs acquis and public administrative and judicial capacity objectives, but Phare
programming did not make this distinction explicit, nor was programming practice strategically
planned or consistently implemented.
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Finding 3: Phare Project results were generally satisfactory but limited in scope.

At project level, Phare has provided significant (but incomplete) support to components of the
Justice and Home Affairs acquis, being particularly targeted on EU external border control,
Schengen, and police cooperation. 73% of the Justice and Home Affairs projects subject to
Interim Evaluation were rated satisfactory or highly satisfactory overall. This is the highest
proportion of positive scores for any sector, and suggests that individual projects met their
immediate objectives, mainly by providing the candidates with equipment and with twinning
advice to help them absorb the components of the Justice and Home Affairs acquis identified
as priorities in the Commission’s Regular Reports and Comprehensive Monitoring Report.

However, Commission officials and twinning experts raised doubts regarding the institutional
ability of beneficiaries to implement the acquis to the point at which it can deliver freedom,
security and justice to citizens, particularly with regard to: the external borders’ acquis; fraud
and corruption, and money laundering. The evaluation suggested a number of reasons for this.
Firstly, many Justice and Home Affairs projects targeted subordinate bodies and agencies
which generally lacked the necessary ministerial authority to enforce policy and procedures.
Similarly, technical programmes directed at such agencies tended not to deal with inter-
institutional cooperation although this issue is crucial, most notably for Schengen programmes.
More fundamentally, in Bulgaria and Romania, the Commission officials and a majority of the
beneficiaries consulted doubted, more or less strongly, whether it was possible to link progress
in Justice and Home Affairs acquis implementation directly to the Phare programme. These
findings may have a common basis in concerns about the adequacy of the wider public
administrative and judicial environment in which Phare projects’ outputs have to function.

Conclusions

There are two sets of conclusions. The first relates to contextual issues raised by the complex
nature of Justice and Home Affairs and the kind of Phare support appropriate to developing the
area of freedom, security and justice. The second set of conclusions addresses the key
evaluation questions and Phare’s achievements.

Conclusions on the scope and target of Phare support to Justice and Home Affairs

Conclusion 1. Lack of clarity in defining the scope of Justice and Home Affairs to be
supported by Phare.

There is a huge range of interpretations among the stakeholders as to how the Justice and
Home Affairs sector and its acquis relates to other parts of the acquis and to the Political
Criteria, and an insufficient awareness among beneficiaries of the operational implications of
full participation in the ‘big picture’ of the area of freedom, security and justice at the level of
the Union. Consequently, there was a lack of clarity about the context for Phare support to the
sector.

Conclusion 2. Lack of clarity in defining the target of Phare support.

While Phare programming broadly, if unevenly, covered the components of the Justice and
Home Affairs acquis, it did not contain a methodology for supporting absorption of the related,
and essential, public administrative and judicial capacity aspects of the Political Criteria,
adopting instead a rather non-transparent and piecemeal approach at line DG, DG Enlargement
and Commission Delegation levels, with the direction taken being reliant on the input of a few
key experienced individuals.
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Given that the ‘big picture’ issues go well beyond the purely technical and seek to engender
changes in deeply entrenched attitudes and systems of governance, it would have been
constructive to look beyond the traditional instruments of twinning and technical assistance,
grant schemes and investment, and complement these with greater Commission explanation
and inter-member state dialogue and networking at political and top official levels.

Conclusions on Phare achievements
Conclusion 3. Lack of appropriate Phare and national level strategic inputs.

The lack of an overall Phare support strategy resulted in largely reactive programming, with
regular and peer reports being used to identify need and those needs being addressed within the
project cycle. The timeliness and quality of national strategies was inadequate for proper
programming and Justice and Home Affairs sector development purposes. Pressure to disburse
and absorb Phare funds without a strategic context has led to some inappropriate programming
and inefficiency in the use of Phare funds.

Conclusion 4. Phare’s contribution has been reasonably comprehensive.

Some 256 instances of support to Justice and Home Affairs acquis components were provided
in Phare projects from the programming years 1998 -2003 with a reasonable spread across the
beneficiary countries (though support to Bulgaria appears relatively light). Over half the
projects, and the greater proportion of the budget, are distributed amongst three components;
external border control, Schengen and police cooperation. Some components were not
generally supported. Investment for equipment and twinning were the major instruments used.

Conclusion 5. The great majority of evaluated Phare projects have been rated as successful.

73% of the 52 project subject to Interim Evaluation were rated satisfactory or highly
satisfactory overall, taking account of their relevance, efficiency, effectiveness, impact and
sustainability. This is the highest proportion of positive scores for any sector, and suggests that
individual projects have made a significant contribution, mainly by providing the candidates
with equipment and with twinning advice to help them absorb the Justice and Home Affairs
acquis.

Conclusion 6. Results, in terms of benefits to citizens and the EU, are less evident.

While individual Phare projects have been evaluated as successful in terms of achieving their
stated immediate objectives, it is not clear that they have greatly contributed to the wider
objective of enhancing the area of freedom, security and justice which depends also, for
example, on good inter-ministerial and inter-agency collaboration; the quality of police work
on the ground; police perception of their role and relations with the public; the effectiveness of
prosecutors’ activities and the efficiency of the courts of first instance in the regions. In short,
it depends on the quality of governance and of public administrative and judicial capacity,
which have not been a significant or structured component of Phare support.

ZZ/JHA/0533; 18 January 2006 I



Thematic Report on support to the JHA Acquis Executive Summary

Conclusion 7. Lessons Learned in the New Member States have not been sufficiently
adopted in Bulgaria and Romania

It is too early to draw conclusions about the immediate post-accession experience of the new
member states, because they are still largely preoccupied with the implementation of remaining
Phare and Transition Facility projects. However, there is evidence that valuable lessons
identified in the new member states have not been systematically made available to Bulgaria
and Romania, although some transfer of know-how has taken place and there is a desire in
those two countries to benefit from new member states’ experience where possible.

Recommendations

To address the key findings and conclusions of the report, four sets of actions are
recommended. These recommendations concern the responsibilities of candidate countries to
prepare adequately for participation in the area of freedom, security and justice, and the support
which Phare can provide to assist them in that process.

Action 1: Encourage candidates to appreciate the operational implications of the area of
freedom, security and justice.

Recommendation 1: Assist candidate countries to understand the concept and practical
implications of the area of freedom, security and justice.

Candidate countries have found the nature and extent of the Justice and Home Affairs sector,
and the competencies and standards which it requires, difficult to grasp. Consequently, they
have also found it difficult to decide what action they need to take. The Commission Services
should assist by issuing specific guidance on the context of Phare support to Justice and Home
Affairs, which should explain not only the sectoral obligations but also describe the necessary
competencies required of the related administrative, judicial and executive bodies, so as to
enable the area of freedom, security and justice to be not only embodied in national legislation,
but fully absorbed and ‘delivered’ to citizens. This guidance should include a ‘route map’ with
indications of prioritisation and sequencing. Candidate countries should be encouraged, and
assisted to benefit systematically from lessons learned by the new member states as they went
through the same process.

Recommendation 2: Use Phare to promote a benchmarking approach as a means of
measuring progress.

Candidate countries need to be able to assess their own progress towards full participation in
the area of freedom, security and justice, developing a benchmarking approach and actively
drawing on the experience of previous candidates. The Commission Services should develop,
with Phare support, a methodology to help candidates to do this, providing promotional and
methodological support for benchmarking. Implementation support should be provided by
Phare, on a greater scale than previously, through Member States’ twinning, networking and
peer review and by the OECD’s SIGMA programme which could make a wvaluable
contribution.
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Action 2: Adopt a more structured approach to programming Phare support.

Recommendation 3: Prepare a clear overall Phare support strategy for Justice and Home
Affairs.

Candidate countries need to have a clear view of the extent to which Phare can contribute to
the totality of what they have to achieve themselves. The Commission Services should prepare
a written overall strategy for Phare support to the area of freedom, security and justice, which
could be derived from, and should underpin, the guidance referred to in recommendation 1
above. This strategy should set out the extent of funding available and how it is proposed to
allocate it to the various components of the Justice and Home Affairs acquis indicating, for
example, the intended priorities and sequences. Candidates should then be encouraged to
develop co-ordinated investment plans that cover all the sources of finance, including Phare,
national funding, bilateral assistance and loans.

Recommendation 4: Encourage candidates to adopt a strategic and comprehensive
approach.

In order to obtain the best benefit from Phare, candidate countries should first define their own
national strategies for full participation in the area of freedom, security and justice so to
provide a secure context, both for Phare support programming (taking account of the
Commission’s support strategy as recommended above) and for ongoing benchmarking for the
standards and competencies required. Phare should support the preparation of such strategies,
and make their existence a conditionality for support to implementation.

Recommendation 5: Support should be more logically and transparently identified.

As programmes and projects have been titled to date, it is very difficult to identify what
support has been given to the various components of the Justice and Home Affairs acquis. In
order to be able to monitor and evaluate Phare support adequately, a comprehensive,
unambiguous and invariable set of titles should be developed, under which all aspects of
support to the area of freedom, security and justice would be given, to replace the present
inadequate and inconsistently applied system. The new categorisation should result in
programme and project titles which identify the components of the Justice and Home Affairs
acquis and/or the related components of public administrative and judicial capacity which are
to be supported.

Action 3: Enhance Phare support measures

Recommendation 6: More emphasis should be put on building networks between candidates
and member states.

The Commission Services should make provision for, and use Phare support to encourage the
use of more permanent high level political and civil service networking between current and
new Member States and future candidates, from the start of any pre-accession period. This
should cover all Phare support aspects of the area of freedom, security and justice, while
initially prioritising the overall framework requirements of governance, and for administrative
and judicial institutions and competencies, so that progress on these wider issues takes place in
parallel with, and provides a more fruitful environment, for legislative harmonisation and
implementation.

ZZ/JHA/0533; 18 January 2006 \4



Thematic Report on support to the JHA Acquis Executive Summary

Recommendation 7: Training packages should be developed.

In the light of candidate countries’ weaknesses recorded in the report, the Commission Services
should develop, or contract others to develop, a series of training modules, which candidates
should be encouraged and given Phare support to use, and in which they should be encouraged
to train a cadre of their own trainers. These modules should cover, inter alia, strategic thinking
and strategy development including dealing with cross-sectoral and inter-institutional
problems, and gap analysis tools for strategy development and legal harmonisation.

Action 4: Recommendations specific to Phare support in Bulgaria and Romania

Recommendation 8: Phare should contribute more effectively to the wider objective of
enhancing the area of freedom, security and justice.

National authorities in both Bulgaria and Romania, with the support of the Commission
Services, should ensure that programme design takes explicit account of the wider public
administrative environment in which project outputs will be deployed and, where appropriate,
should request Phare support for measures, such as training of end users and other
stakeholders, which will increase the effectiveness and impact of support given to components
of the Justice and Home Affairs acquis.

Recommendation 9: Give inter-institutional issues increased priority.

In the light of problems identified in this report, all programmes and projects in both Bulgaria
and Romania currently being designed or implemented should be reviewed, and the results
reported in programme monitoring reports, to ensure that inter-institutional issues are
adequately addressed and that inter-institutional data exchange issues are solved or are being
solved. It should be a conditionality of future support that inter-institutional Memoranda of
Understanding between the institutions concerned are in place before support begins,
specifying respective responsibilities for decision-making and for financial and human
resources.

Recommendation 10: Assess gaps in Phare coverage of JHA components in Bulgaria and
Romania and consider giving support to them.

There are some components (notably data protection) which have either been lightly supported,
or where support programmes have revealed underlying institutional problems. The
Commission Services, in liaison with the Bulgarian and Romanian authorities, should review
comprehensively whether there are gaps in the Phare coverage of any Justice and Home Affairs
acquis components which ought to be addressed with support programmes or projects, taking
account of agreed priorities and available finance.

Recommendation 11: Seek to ensure the adequate and timely provision of national
counterpart resources.

Because the effectiveness and sustainability of Phare-supported activities are crucially
dependent on adequate and timely co-financing and staffing levels, more conditionality should
be attached by the Commission Services to their guaranteed availability. In particular,
equipment should not be delivered until co-finance and staffing are secured.
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MAIN REPORT

1.  INTRODUCTION

1.1. Background

1. ECOTEC? was asked by the Evaluation Unit of DG Enlargement to prepare a thematic
report on Phare support to the Justice and Home Affairs (JHA) acquis. EU policies on JHA
aim to maintain and further develop the Union as an area of freedom, security and justice, and
are therefore of central importance for the development of harmonious and effective relations
between member states, and for the security of the external border of the EU.

1.2. Context
The JHA acquis

2. The JHA acquis covers not only the relevant EU law in the form of the Treaties,
Regulations, Directives and other acts, and the case law of the Community legal order as well
as other relevant international treaties that are binding on member states, but also the
administrative, executive and operational standards required by some personnel, including
police officers, border guards and the judiciary, in implementing policies and practices. The
enlargement of May 2004 was the first in which the candidates were explicitly asked to
demonstrate implementation capacity that is their Public Administrative and Judicial Capacity
(PAJC)".

3. In the interests of clarity, the number of different terms currently in use has been
restricted, for the purposes of this report, to the following: ‘Justice and Home Affairs’ will be
used when referring to the sector and to Phare Programmes, except where reference is
explicitly to the area of freedom, security and justice; ‘Justice and Home Affairs acquis’ refers
to Justice and Home Affairs legal alignment, implementation and enforcement under chapter
24, and ‘Public Administrative and Judicial Capacity’ covers the institutions, procedures and
standards of civil servants, judges and prosecutors, court administration, and law enforcement
agencies, required to comply with the Political Criteria and thus underpin adequate ‘delivery’
to citizens of the Justice and Home Affairs acquis.

The Treaty basis of JHA

4. By the late 1990s, the JHA domain had become one of the busiest areas of policy
initiative. As early as 1997, JHA had easily become the largest single area for which the
Council Secretariat serviced meetings, amounting to a third of the meetings convened and over
40 per cent of the papers circulated, and this policy agenda has become even more intensive in
the last few years. The following paragraphs provide the essential background for

% The current contractor for the Centralised Interim Evaluation Facility for the EU Pre-Accession Programmes in Bulgaria and
Romania and Central Office activities, the main overall objective of which is to help enhance the relevance, efficiency,
effectiveness, impact and accountability of Phare pre-accession funds as a support for achieving the overall EU policy
objective of accession of Bulgaria and Romania, and, via a Central Office, ensure coordination between the evaluation
activities of the pre-accession instruments in the different acceding countries and second wave countries.

3 For the purposes of this report, PAJC is defined as: the creation and maintenance, within a system of governance, of all the
organisational structures, competencies and resources required of a national public administration and judiciary to be able to
take on the obligations of the Copenhagen membership criteria. It therefore covers public administration and judicial reform
including civil service reforms, inter-ministerial co-ordination and anti-corruption programmes.
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understanding the nature of the formidable task facing the candidate countries in mastering the
JHA acquis in a period during which it was continually and extensively changing, and the
formidable task facing Phare in using its programming methodology to support that task.

5. Successive Treaties have significantly enlarged the Union’s role in JHA matters. The
Maastricht Treaty on European Union (TEU) of November 1993 created three “pillars™; I - the
European Community (EC), II - the Common Foreign and Security Policy, and III - Justice and
Home Affairs. Under the TEU, the acquis was essentially limited to the first pillar. The third,
JHA pillar was largely outside the scope of EC Law. This was the context in which early
support for JHA was programmed under PHARE. The Treaty of Amsterdam (TAM) which
entered into force in May 1999 retained the three pillar structure, but added to the first (EC)
pillar a Title, “Free movement of persons, asylum and immigration”, covering visas, asylum,
immigration and also judicial co-operation in civil matters. The TAM also brought the
Schengen acquis within the EC framework. Notably, the TAM’s third pillar developed the
concept of an area of “freedom, security and justice” (JLS). The Treaty of Nice which entered
into force in February 2003 provided for “enhanced” co-operation in all three pillars.

6.  The notions of ‘JHA’ and ‘JLS’ do not lend themselves to simple definition; they have
been, and remain umbrella terms for what specific provisions, at any given time, are found
beneath them. Even within these concepts there are confusing anomalies. Although the TAM
brought a new Title into the first pillar, covering the free movement of persons e.g. visa policy,
asylum, and immigration, these topics have continued to be treated by the Commission as
falling within the “JHA (third pillar) acquis” i.e. Chapter 24 rather than Chapter 2 (Free
movement of persons). This Commission practice has extended to programming under
PHARE, which has categorized programmes dealing with these topics as ‘JHA’. The
Commission, in early 2005, abandoned the old title of its Directorate General for “Justice and
Home Affairs” in favour of the “Freedom, Security and Justice” referred to in the TAM.
However, there is still a “JHA” Council.

The Commission’s approach to Phare support for JHA

7. It can therefore be seen that context for Phare support has changed. The concept of ‘JLS’
embraces a greater proportion of the EU acquis than ‘JHA’, in two respects. Firstly, it
explicitly includes matters previously coming under the Copenhagen Political Criteria and,
secondly, it is broader in scope with regard to the sectoral acquis than the JHA chapter (24)*.

8. The JHA acquis is, of all parts of the acquis, the one most crucially dependent on
adequate conformity with many aspects of the Political Criteria; most importantly with the
need for PAJC, if the JHA acquis is to be adequately applied. The Commission has since
1998, with progressively increasing urgency, drawn attention to this linkage in the Regular
Reports for all candidates’, and in the Comprehensive Monitoring Reviews (for the then
acceding candidates).

Since 2000, the components of the chapter 24 acquis have been considered under a standard set of headings: Schengen; Data
protection; Visa; External borders; Migration; Asylum; Police cooperation and combating organised crime; Fight against
Terrorism; Fight against fraud and corruption; Fight against drugs; Money laundering; Customs cooperation; Judicial
cooperation in civil and criminal matters; Human rights’ legal instruments.

‘Candidates’, throughout this report, unless the context explicitly provides otherwise, means the 10 Phare beneficiary
countries, including both the countries that are now new member states and the remaining Phare candidates, Bulgaria and
Romania.

[

2 Z7Z/JHA/0533; 18 January 2006



Thematic Report on support to the JHA Acquis Introduction

9. In the light of these considerations, it is no disrespect to the recent and current candidates,
given the systems from which they were emerging, to characterise the exercise of JHA
absorptio